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| dissent inthismaiter becausethis Court should ather reverse thejudgment of dismisal
below and permit this action to proceed under West VirginiaCode § 55-13-4, permitting adeclaratory
judgment proceeding to declare legd rdaions and rightsin etate matters, or remand with ingructionsto
amend thefinal judgment in this matter to authorize an amendment of the complaint to plead acasefor

equitable relief from a judgment independent of Rule 60(b), as specifically authorized by Rule 60(b).

| understand the rdluctance of themgority to permit theuse of the declaratory judgment
datuteto collateraly attack otherwisefind judgments. | acknowledgethat thisCourt and thevest mgority
of other jurisdictionsgenerdly obsarvethat rule. Our adoption of that ruleis set forthin syllabus point three
of Hustead v. Ashland Qil, Inc., 197 W.Va. 55, 475 S.E.2d 55 (1996), asfollows: “ A declaratory
judgment action can not be used asa subdtitute for adirect gpped.” | believethe rdiance of the mgority

on this syllabus point is misplaced.

Inthe body of the excdllent opinion in Hustead, Justice Workman cites asthe basisfor
the rule the agreement of this Court with the holding of School Committee v. Commissioner of

Education, 482 N.E.2d 796 (Mass. 1985). The specific ruling in School Committee cited by Justice
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Workman in Hustead is as follows: “ Absent special circumstances, an action for adeclaratory
judgment cannot be used asasubgtitutefor atimely gpped . .. .” Hustead, 197W.Va a 61,475 SE.2d
at 61 (emphasis added). It isregrettable that syllabus point three of Hustead did not pick up the
exceptionfor “ gpecid circumdtances” That doesnot dter thefact that thisCourt’ sopinion adopting the
generd rule expressly and properly recognized that it should not apply in the face of “specid
creumstances” Aswill bediscussed inthe courseof thisopinion, the present case hashighly reevant

special circumstances.

Oneof themost reedily gpparent pecid circumdancesisthat the declaratory judgment
act expredy recognizesthe likdihood that personsinvolved in the settlement of estates may need therdief
provided for inthe act, undoubtedly in contemplation of thefact that the adminidration and dosng of an
edtate often involves unforseen questions arising in the process of executing the directions of the law

applicable to estates.

Another specid adrcumganceisthenovety of the questionsfor which Appdlant’ saction
seeksdirection and answers. Thestatuteinvolved here, West VirginiaCode § 42-3-1, et seq., was
adopted in 1995 and introduced into our law the concept of an “augmented”’ edtate, thereby substantiadly
altering the meaning of a surviving spouse’ selective share and, inter alia, stating specia rulesfor
determining who was ligble for paying over such eective share and to what extent. It gppearsthat the
datute hasnot been the subject of litigation inthis Court and, perhaps, not extengvelitigationinthedrcuit

courts.



Directly rdaed tothecrcumstancespresented by therdaive novety of thesubject Satute
Isthefact that the matters contained in the commissoner’ sreport and confirmed and adopted asthe order
of the Circuit Court of Jackson County lack aleve of darity and certainty which would permit their essy
and certain enforcement by any court or other officer directed to asss inthat enforcement. Theentiretext
of the portion of the commissioner’ s report relating to ajudgment reads as follows:

k. That judgment by award of thedective share[of theestate] should be
rendered as follows:

Basad on the numbers provided at the hearing
andindl other formsoffered by the repective counsd,
and upon cd culaion through the dective shareformula,
the amount should be $77,035.00, as of the date of the
hearing.
In caculating thefina amount due and owing,
counsd must exchangeproof of dl interest earned onthe
accountsheld by the estatein order that 38% percent of
that incomewill dso bepad aspart of thedectiveshare
due Plaintiff.
|. Costsshould be assessed to the plaintiff and defendant asincurred by
each party individualy inthe prosecution and defense of thiscase. Costs
of the Specid Commissoner should be assessad equaly between Plantiff
and Defendant.

Not only isthe*judgment” facidly uncertain, thefact thet it doesnot disd ose againg whom
the”judgment” isrendered demondtratesthat the“judgment” criesout for clarification, direction and
oefinition, epecidly inlight of thefact thet Someone other than the Executor of theLast Will and Testament
of the decedent spouse could beliablefor some part of the dective under the* augmented edate’ scheme

adopted inthe gatute. It readily appearsfrom the record thet the amount of the dective share determined
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inthe commissioner’ sreport was cd culated by gpplying afactor of 38%to $202,724.00, thesum of the
vaueof the probate estate of $117,801.00, dl or part of which may bein the hands of thefiduciary, and
$84,923.00 of “reclamableesae” most of whichwasnot likely inthe handsof thefiduciary. Whileitis
not crystd dear from the scanty record before us, it gppears that persons holding or suspected of holding
parts of the*augmented edtate,” other than thefiduciary, were partiesto thisaction, or & least the prior
actioninwhich thisuncertainjudgment was rendered, andwould likdly beamenableto thejurisdiction of
the Circuit Court of Jackson County to untanglethisweb. | dso notefrom the briefsfiled inthismetter thet
atemptshave been madeto collect thisuncertain judgment, not only fromthefidudaries, but fromther
persond holdings and/or those of third parties. Thisisamess crying for resolution, not disposition by

conformity to rules rigidly and improperly applied.

Accordingly, | would reversethe judgment of the Circuit Court of Jackson County and
direct that this action, with such parties added as may be necessary, proceed to completely dispose of the

matter.

Andterndtiveremedy isto remand thecasewith directionsto dlow an amendment of the
complant to $ate anindependent action for equitablerdief from ajudgment whaose prospective goplication
was not contemplated by the entering court. Itisregularly recognized that adismissa should not be
effected under Rule 12(b) of the Rulesof Civil Procedure unlessthereisno set of factsunder whichthe
party praying for rdief might recover that rdief. “Thetrid court, ingoprasng thesufficdency of acomplaint
onaRule12(b)(6) mation, should not dismissthe complaint unlessit gppears beyond doubt thet the plaintiff
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can proveno set of factsin support of hisclamwhichwould entittehimtoreief.” Syl. Pt. 3, Chapman
v. Kane Transfer Co., 160 W.Va. 530, 236 S.E.2d 207 (1977) citing Conley v. Gibson, 355 U.S.
41, 45-46 (1957). Itislikewisethepolicy of therulesthat amendment shall befredy dlowedtotheend
that justice may be served. Amendmentsare controlled by West VirginiaRule of Civil Procedure 15,
which states in pertinent part:
(& Amendments —A party may amend the party'spleading once

asameatter of course a any time before aresponsve pleading isserved

or, if thepleadingisoneto which no responsve pleading ispermitted and

the action has not been placed upon thetrid cdendar, the party may so

amendit a any timewithin 20 daysafteritisserved. Otherwiseaparty

may amend the party's pleading only by leave of court or by written

consent of the adverse party; and leave shdl befredy given when judtice

SO requires.

See Poling v. Belington Bank, Inc., 207 W. Va. 145, 529 S.E.2d 856 (1999).

Rule 60(b) expressy presarves such an independent action, where judtified, gpart froma
showing of entitlement to rdief under thet rule, by providing: “[ T]he procedurefor obtaining any relief from
ajudgment shal be by motion as prescribed intheserules or by an independent action.” (Emphasis

added.)

For dl the reasons previoudy assgned asspecia circumstancesjustifying adeclaratory
judgment proceedinginthiscase, | beievethat askillful pleader could st forthacause of actionto address
what Appellant believesto bethe inequitable effect of the uncertain judgment confirmed, adopted and

entered by the Circuit Court of Jackson County in the case underlying the case sub judice.



Themgority opiniondoesadidinct injusticeby preventing theafected partiesfromganing
aworkable, effective and certain order under which to settle and close the affected estates. | hope our
judicia system, by arehearing in this Court, or otherwise, has and sei zesthe opportunity to make our
syslem of lawswork to bring about ajudt result on the meritsin this maiter —whatever that result may be

after full hearing and adjudication of the issues we have thus far not alowed to be heard.

| am authorized to Satethat Chief Justice McGraw joinsin thisdissenting opinion.



